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United States Court of Appeals 

DISTRICT OF COLUMBIA 


October Term, 1943 


No. 8563 

Jack H. Fretz, appellant 

v. 

United States of America, appellee 


Appeal front the Dixtrict Court of the. United States, 
for the Dixtrict of Columbia. 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

This appellant was convicted of housebreaking and larceny 
on the evidence of persons who saw him, one of them in his 
hotel apartment from which a wrist watch disappeared at the 
time, and others in the vicinity. He appeals on the sole ground 
that the evidence was not sufficient to support the verdict and 
judgment. 

The evidence indicated that the appellant and a man com¬ 
panion entered the Franklin Park Hotel, in the city of Wash¬ 
ington, at about 2:00 on the morning of May 19,1943; took the 
elevator and went to the seventh floor; got off the elevator there 
and were seen to walk down the steps; entered the apartment 
of one Boris L. Pollack on the fourth floor; were seen there by 
him and explained that they were in the wrong room; left his 
apartment and attempted to gain exit to the lobby by going 
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down the steps leading from the second floor to the lobby; were 
prevented by a barrier at the bottom of the steps and returned 
to the second floor, took the elevator to the lobby and left the 
hotel, after having spent a total of about twenty minutes there. 
Immediately after they left Mr. Pollack’s apartment, he discov¬ 
ered that his wrist watch, which he had left in the bedroom 
while he was in the bathroom a few minutes, was gone. 

Boris L. Pollack testified as a Government witness that he 
was an entertainer at the Earle Theater; that at two o'clock in 
the morning on May 19, 1943, he went to his room, Apartment 
44A in the Franklin Park Hotel; that he left his wrist watch 
in the bedroom and went to the bathroom; that from his bath¬ 
room he saw the shadow of a man in his apartment, and when 
he re-entered the bedroom he saw this appellant and another 
man standing there; that one of the men said “We are in the 
wrong apartment,” and both men then left; that he then dis¬ 
covered that his wrist watch was missing; that the same morn¬ 
ing he saw and identified the appellant at the police precinct. 

The manager of the hotel testified to seeing two men enter 
the hotel and leave shortly thereafter. He identified the ap¬ 
pellant as one of the men. He said they entered the hotel and 
went up in the elevator, and attempted to leave by the stair¬ 
way, but a gate-like barrier at the bottom of the steps to the 
lobby prevented their leaving that way, and when witness told 
them about it one of the men shook the gate, and then both 
went up the stairs and came down by the eleyator. Witness 
- further said the lock on the barrier, which had been intact 
when it was locked at ten o’clock at night, was broken after the 
shaking it received. 

Another employee of the hotel working at the desk in the 
lobby testified that he saw the appellant and another man come 
into the hotel and leave about twenty minutes thereafter. He 
said they came down the stairs and walked out. 

The elevator operator at the hotel testified that he took the 
appellant and another man on his elevator to the seventh floor 
of the hotel, and saw them shortly afterwards walking down the 
stairs. He did not remember taking them in his elevator from 
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the second floor to the lobby, but he saw them leave the hotel. 

'The police officer testified that he saw the appellant and 
another man at about two o’clock this morning and chased 
them out of the Franklin Park, which is right across from the 
hotel of that name; that shortly thereafter he received a com¬ 
plaint of larceny from the hotel and went to the hotel and as 
a result sent a lookout for two men, giving a description of the 
men he had seen in the park. Later in the morning the ap¬ 
pellant was arrested and the Government witnesses were 
brought there and identified appellant. The witness further 
testified that the watch was never recovered, and that the ap¬ 
pellant denied any knowledge of the watch. 

STATUTES INVOLVED 

Section 1801, Title 22, D. C. Code: 

Whoever shall, either in the night or in the daytime, 
break and enter, or enter without breaking, any dwell¬ 
ing, bank, store, warehouse, shop, stable,.or other build¬ 
ing, or any apartment or room, whether at the time oc¬ 
cupied or not, or any steamboat, canal boat, vessel, or 
other watercraft, or railroad car, or any yard where any 
lumber, coal, or other goods or chattels are deposited 
and kept for the purpose of trade, with intent to break 
and carry away any part thereof or any fixture or other 
thing attached to or connected with the same, or to com¬ 
mit any criminal offense, shall be imprisoned for not 
more than fifteen years. 

Section 2202, Title 22, D. C. Code: 

Whoever shall feloniously take and carry away any 
property of value of less than $50, including things 
savoring of the realty, shall be fined not more than $200 
or be imprisoned for not more than one year, or both. 
And in all convictions for larceny, either grand or petit, 
the trial justice may, in his sound discretion, order resti¬ 
tution to be made of the value of the money or property 
shown to have been stolen by the defendant and made 
way with or otherwise disposed of and not recovered. 
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SUMMARY OF ARGUMENT 

The evidence was sufficient to support the conviction. The 
conduct of the appellant and his companion unexplained indi¬ 
cated a purpose to steal; and when added to that is the disap¬ 
pearance of a valuable article simultaneously with the appear¬ 
ance, and shortly thereafter the disappearance of the two men, 
the combination constitutes substantial evidence to warrant 
a conviction. 

ARGUMENT 

Appellant contends that his conduct as shown by the evi¬ 
dence was not sufficient to justify the jury in finding that he 
entered the room of Mr. Pollack with the intention of stealing 
therefrom and did, in fact, steal therefrom the wrist watch of 
Mr. Pollack. Presumably, it will be argued that the evi¬ 
dence, at best, justified merely a suspicion and that the evi¬ 
dence being circumstantial and permitting on an hypothesis 
consistent with innocence, was not sufficient to take the case 
to the jury. The appellee contends that the evidence taken as 
a whole w'as inconsistent with any theory of innocence. 

It is quite apparent that the appellant and his companion 
were strangers in this hotel. What were they doing there at 
2: 00 o’clock in the morning? If this were the only ground 
for suspicion it might be dissipated by the explanation that 
they were looking for an acquaintance who lived at the hotel, 
or who they thought lived there. This much might be granted 
them because of their statement to Pollack “We are in the 
wrong room.” But there are other actions leaving still more 
to be explained. It must be remembered that there is nothing 
in the evidence to indicate that these men were anything but 
sober and in full command of their faculties. They went by the 
elevator directly to the seventh floor, but it does not appear 
that they had legitimate business on that floor because they 
were seen (probably contrary to their wishes) to walk down 
the steps toward the sixth floor. They next appear on the 
fourth floor and in the apartment of a guest. The guest, who 
has been in the bathroom, comes out into the bedroom and 
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sees them, and one of them explains, “We .are in the wrong 
room,” and they both leave. Within the very few minutes that 
this guest’s wrist watch has been in the bedroom, during part 
of which brief time the only persons to come into the room 
are the appellant and a friend, this wrist watch disappears. 
Plainly, the wrist watch was stolen on that occasion by some¬ 
body. Shortly thereafter the two men attempt to leave the 
hotel by the steps. This choice of exit, like any other individ¬ 
ual fact in this case, is susceptible to an explanation consistent 
with innocence. It is, however, from all the evidence taken 
together that the conclusions to be tested must be drawn. It 
is submitted that “The facts established are such that the jury 
was fully warranted in deducting from them inferences which 
excluded every other hypothesis but that of guilt.” Cady v. 
United States, 54 App. D. C., p. 10, 293 F. 829 (1923). In the 
Cady case it appeared that no property was stolen but the 
appellant and a companion were seen inside a garage, the lock 
of which had been broken sometime since the night before, and 
when questioned by a person who saw them there, left in an 
automobile without saying anything. This evidence was held 
sufficient to justify a jury in convicting the appellant of the 
crime of housebreaking. See also the authorities cited in said 
case. 

See also: 

People v. Goldman, 148 N. E. 873,318 Ill. 77 (1925). 

People v. Davis, 19 N. Y. S. 781. 

People v. Lardner, 137 N. E. 830 (1923); 306 Ill. 231. 

Edwards v. State, 68 S. W. 795; Texas 1902. 

Dimmick v. United States, 135 F. 257 C. C. A. 9,1926. 

See contra: 

People v. Decker, 127 N. Y. S. 1059 (1911). 

CONTRARY AUTHORITIES 

Appellant has indicated that he will cite the following cases: 

Sleight v. United States, 82 F. (2d) 459; 65 App. D. 

C. 203 (1936). 
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Simon v. United States, 78 F. (2d) 454 C. C. A. 6, 
1935. 

Cummings v. United States, 15 F. (2d) 168, C. C. A. 
9,1926. 

Isbell v. United States, 227 F. 788, C. C. A. 8, 1915. 

In the Sleight case the defendant was convicted on evidence 
which in no way connected him with the offense. The evidence 
for the Government was to the effect that certain micrometers 
were left in an automobile and the automobile was taken by 
a repossessing company, and the defendant, in a conversation 
a couple of days later, admitted having the automobile, but 
said nothing about the micrometers. The evidence for the 
defendant indicated that the automobile was taken, not by 
the defendant, but by the defendant’s partner, and that the 
defendant did not direct his partner to take the automobile 
and did not know until afterwards that he had taken it. 

The Simon case was a counterfeiting case. Simon was 
convicted on evidence which seemed entirely sufficient, and his 
conviction was affirmed. The codefendant Viola was con¬ 
victed on the sole evidence that he was a passenger in an auto¬ 
mobile with ’other defendants on an occasion when a meeting, 
pursuant to a conspiracy, was to be had. There was absolutely 
no evidence indicating that Viola knew the purpose of this 
meeting or was a part of the conspiracy. 

, The Cummings case held that the trial court acted properly 
in denying a motion for directed verdict, applying the rule that 
where the evidence is conflicting it should go to the jury. That 
case would have no application here because the evidence in 
this case was not conflicting. The only question is whether it 
was sufficient. 

In the Isbell case the defendant was convicted of an offense 
based on the supposed fact that he had caused an article of 
merchandise to be delivered into a state destined for his home. 
The only evidence to support this theory was that the article 
bore the address of the defendant’s wife. There was no evi¬ 
dence to indicate that he had addressed it, or knew that it was 
so addressed. * * 


CONCLUSION 


The evidence in this case was sufficient to go to the jury and 
to support its verdict of guilty, and the resulting judgment of 
sentence should, therefore, not be disturbed. 

Respectfully submitted. 

Edward M. Curran, - 
United States Attorney, 

John L. Ingoldsby, Jr., 

Assistant United States Attorney, 
Charles B. Murray, 

Assistant United States Attorney, 

Attorneys for Appellee. 
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G. J. No. 28030. 

Criminal No. 72,079. 

Housebreaking and Larceny. 

District Court of the United States for the District of Columbia 

Holding a Criminal Term 
April Term, A. D. 1943 

District of Columbia, $s: 

The grand jurors of the United States of America, in and 
for the District of Columbia aforesaid, upon their oath, do 
present: 

That one Jack Henry Fretz on, to wit, the nineteenth day of 
May 1943, and at the District of Columbia aforesaid, the room 
of one Boris L. Pollack, there situate, feloniously did enter, 
with intent to commit therein the crime of larceny, to wit, with 
intent the goods, chattels, and property in the said room, then 
and there being, feloniously to steal, take, and carry away; 
against the form of the statute in such case made and provided, 
and against the peace and government of the said United 
States. 

SECOND COUNT 

And the grand'jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one Jack Henry Fretz, on, to wit, the nineteenth day 
of May 1943, and at the District of Columbia aforesaid, one 
watch, of the value of thirty dollars, of the goods, chattels, 
and property of one Boris L. Pollack, then and there being 
found in the room referred to in the first count of this indict¬ 
ment, feloniously did steal, take, and carry away; against the 

(!» 
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form of the statute in such case made and provided, and against 
the peace and government of the said United States. 

(S) Edward M. Curran, 

Attorney of the United States 
in and for the District of Columbia. 

A true bill: 

(S) William D. Ellett, 

Foreman. 

Memorandum, June 4,1943, plea not guilty entered. 

Memorandum, June 15,1943, verdict guilty as indicted. 

Memorandum, July 2,1943, sentenced to two to six years on 
count one, one year on count two, to run concurrently. 

Memorandum, July 9, 1943, notice of appeal filed. 

In the District Court of the United States 
1 for the District of Columbia 

Criminal No. 72,079 
United States of America 
v. 

Jack H. Fretz 

BILL OF EXCEPTIONS 

Be it remembered that the following proceedings were had, 
papers filed, and testimony taken in this case. 

After the opening statement of the District Attorney to 
maintain the issue upon its part, the Government introduced 
the following witnesses, who gave, in substance, the following 
testimony: 

Boris L. Pollack testified that he occupied Apartment 44A 
in the Franklin Park Hotel on the night of May 19,1943; that 
~ he was employed as an entertainer at the Earle Theater and 
that he entered his apartment around 2:00 o’clock on the 
morning of May 19; that he entered the bathroom and, while 
in the bathroom, he saw through the frosted bathroom glass 
the shadow of a man standing in the foyer between the bath¬ 
room and the entrance of the apartment. 

He testified further that he opened the bathroom door and 
discovered two men standing in the foyer, and that one of the 
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men said, “We are in the wrong apartment,” and that the two 
men then left; that he then went into his bedroom and it was 
at that time that he discovered that his wrist watch, which he 
left in the bedroom when he entered the apartment, was miss¬ 
ing. He testified further that one of the men to whom he had 
spoken in the foyer was the defendant, John Henry Fretz, whom 
he had previously identified at No. 1 Precinct on the morning 
of May 19. 

On cross-examination, the witness, asked if at the prelimi¬ 
nary hearing had at the Police Court he did not testify that 
“he wasn’t positive that the defendant was one of the men, as 
he only caught a fleeting glimpse of them,” in answer to this 
question testified that he did not remember saying “that” at 
the preliminary hearing. 

The witness further testified on cross-examination that he 
, • 

went to No. 1 Precinct with Officer Huston; that the defendant 
was brought out alone, and he identified the defendant as one 
of the men. 

The witness testified further that he was acquainted with 
the occupant of the adjoining apartment (44B) as that person 
was also employed at that time as an actor at the Earle Theater. 
The witness also testified that Apartment 44A is on the fourth 
floor of the Franklin Park Hotel, and that he did not discuss the 
theft of the wrist watch with the occupant of the adjoining 
apartment (44B) nor was said occupant questioned by the 
police. 

Edward A. Kingston testified that he was the manager of 
the hotel; that he saw the defendant, in company with another 
man, go up the elevator on the night in question; that he re¬ 
membered him because the traffic was very light at that time 
in the evening; that Hingston then remained at the front 
desk in the hotel and that he next saw Fretz and the man ac¬ 
companying him start to come down the staircase leading from 
the second floor to the lobby of the hotel; that around 10:00 
o’clock in the evening a barrier in the nature of a gate was - 
placed across the staircase leading from the lobby to the second 
floor and that a lock snapped on this barrier, so as to make it 
impossible for people to use the staircase after 10:00 o’clock at 
night. He testified further that the lock on the barrier was 



intact when it was snapped at 10:00 o’clock that night; 
that when he saw Fretz and the person accompanying him, he 
called to them and told them that the barrier was to force peo¬ 
ple to come down on the elevator and that after some shaking 
of the barrier Fretz and the person accompanying him then left 
the barrier and came to the lobby of the hotel by way of the 
elevator and proceeded from the lobby to the street; that an 
examination of the barrier by Hingston shortly after the con¬ 
versation with Fretz revealed that the lock had been broken. 

The witness further testified that later on the morning of 
May 19, he went to No. 1 Precinct where he positively identi¬ 
fied Fretz as one of the two men whom he had seen come into 
the hotel and leave shortly thereafter early on the morning of 
May 19. 

Marion Pollits testified that he was employed by the 
Franklin Park Hotel; that on the early morning of May 19, he 
was working at the desk in the lobby of the hotel; that he saw 
the defendant Fretz and another white man enter the hotel; 
that about fifteen or twenty minutes later he saw them come 
down the stairs and walk out. Witness testified further that 
on the morning of May 20, he went to No. 1 Precinct and that 
he there identified the defendant Fretz as one of the two men 
referred to in his testimony above. 

Timothy T. Alston testified that in the early morning of 
May 19, he was working at the Franklin Park Hotel as an ele¬ 
vator operator; that he remembers taking the defendant Fretz 
and another white man to the seventh floor of the hotel; that 
there were five other men on the elevator; that after letting 
them out of the elevator on the seventh floor, he next saw them 
sometime later walking down the stairs. The witness further 
testified that he did not remember taking them from the second 
floor to the lobby in his elevator; that he did remember seeing 
the defendant Fretz and his male companion walking ouf of 
the hotel. 

On cross-examination, this witness further testified that the 
traffic was very heavy on this night and that he did not bring 
the defendant down on the elevator. 

Private William E. Huston, a member of the Metropolitan 
Police attached to No. 1 Precinct, testified that about 2:00 
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o’clock on the morning of May 19, he saw defendant Fretz 
and another white man in Franklin Park; that he chased them 
out of the park and saw them go in the direction of the Franklin 
Park Hotel. He testified further shortly after 2:00 A. M., he 
was instructed to investigate a larceny at the Franklin Park 
Hotel; that he went there and as a result of information re¬ 
ceived there, he sent a lookout, containing a description, for the 
two men he had seen earlier that evening in Franklin Park. 
He testified further that later on the morning of May 19, Fretz 
was arrested by an officer from No. 2 Precinct and was placed 
in No. 1 Precinct, and that he, the officer, then brought Boris L. 
Pollack, Edward A. Hingston and Timothy T. Alston to No. 1 
Precinct where they identified Fretz as one of the two white men 
who was seen to enter the Franklin Park Hotel shortly after 
2:00 A. M., on the morning of May 19, and who was seen in the 
vestibule of apartment 44A by the witness Pollack. He testi¬ 
fied further that the watch reported stolen had never been 
recovered. 

On cross-examination, this witness testified that no watch 
was found on the defendant, and that the defendant denied 
any knowledge of the watch. This witness further testified 
that he preferred the charge of house-breaking and larceny 
against the defendant on the night of May 19, the day of his 
arrest. 

The witness further testified that the prisoner was held up 
some days after his arrest for the purpose of taking his pic¬ 
tures and finger prints, but that he had positively filed charges 
against the prisoner on the 19th. 

At the conclusion of the testimony by Officer Huston, the 
Government rested.its case. The defendant moved the Court 
to direct a verdict of not guilty upon the ground that there was 
no substantial evidence upon which the question of the de¬ 
fendant’s guilt could go to the jury. The motion was denied 
and an exception was taken. The defendant elected not to take 
the stand, and thereupon his case was closed. The defendant 
again moved for a directed verdict of not guilty upon the 
ground stated above, which motion also was denied and an 
exception was taken. 
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The Court certified that the foregoing bill of exceptions con¬ 
tains in substance all the evidence offered by both the govern¬ 
ment and the defendant in the trial of this case. 

Given under my hand and seal this 5 day of November 1943. 

(S) F. Dickinson Letts, 

Justice. 

Receipt of a copy of the above Bill of Exceptions acknowl- 
edged f this 5 day of November 1943. 

(Sf j[. L. Ingoldsby, Jr. 

'■ ‘''Assistant United States District Attorney. 

In the District Court of the United States 
for the District of Columbia 

Criminal No. 72,079 

United States of America 
v. 

Jack H. Fretz 
assignment of errors 

The defendant assigns as errors committed by the trial court 
the following: 

The overruling of the Motion for a Directed Verdict at the 
close of the Government’s case and again at the close of the 
entire case. 

(S) Joseph C. Turco, 

Joseph C. Turco, 

. (S) Arthur C. Katims, 

Arthur C. Katims, 

Attorneys for Defendant, 

219 Southern Building, Washington, D. C. 

Service of the above acknowledged this 5th day of Novem¬ 
ber 1943. 

(S) J. L. Ingoldsby, Jr. 

Assistant United States District Attorney. 
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